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DEPARTMENT OF ATTORNEY GENERAL

Chapter 2:
FORFEITURE RULES

SUMMARY: The following rules are designed to implement certain asset forfeiture provisions of the Maine Asset Forfeiture Law, 15 M.R.S.A. §5821 et seq. These rules make uniform throughout the State the procedures and standards for the initiation and settlement of forfeiture actions and for the distribution of the proceeds of forfeiture actions. They are adopted pursuant to 15 M.R.S.A. §5822(7). Forfeiture actions should not result in preferential treatment in any criminal matter for offenders with substantial financial resources.

1.
Standards for Initiation of Civil Forfeiture Actions. (15 M.R.S.A. § 5822)


A.
The State, after assessing all of the facts in the case, including any valid defenses, must be satisfied that it can meet its burden of proof, which is a preponderance of the evidence (15 M.R.S.A. §5822(3)).


B.
The State must evaluate the property to be seized. The evaluation of the property shall include the following considerations:



1.
outstanding liens or third party claims:



2.
physical condition;



3.
problems and costs of preservation and storage;



4.
title search;



5.
value;



6.
wrongdoer's interest in property;



7.
whether appropriate reports and petitions have been filed in a timely manner. See, e.g., 15 M.R.S.A. §5823 (1) & (2).


C.
The State must be satisfied that the property to be forfeited has been useful in facilitating, perpetrating, or rewarding unlawful drug activity.


D.
Requests for the written approval of the Attorney General of forfeitures pursuant to 15 M.R.S.A. §5822 (1)(A) shall be accompanied by:



1.
a letter signed by the requesting District Attorney or Assistant Attorney General explaining in detail the findings and basis thereof with regard to I(A)(B) & (C) above, together with all necessary documentation;



2.
copies of all relevant police and laboratory reports; and,



3.
a draft of the proposed civil complaint seeking forfeiture.


E.
The State must be satisfied that the loss to be sustained by the owner of a forfeited asset by virtue of the forfeiture is proportional to the culpability of that owner. In making such determination, the State shall give due consideration to the relative significance of the owner as a drug distributor and to the quantity of scheduled drugs involved.

2.
Standards for Settlement of Civil Forfeiture Actions.


A.
Settlement of a civil forfeiture action shall occur separate and apart from the resolution and disposition of related criminal charges and shall not be tied to the resolution and disposition of a criminal case.


B.
The State, after assessing all of the facts including those listed in II (C) below, must be satisfied that the settlement is in the best interest of the State and that the property to be forfeited has been useful in facilitating, perpetrating or rewarding unlawful drug activity.


C.
The State must evaluate the settlement. The evaluation shall include the following considerations:



1.
the State's ability to meet its burden of proof;



2.
the effect of delay on both the forfeiture case and the assets;



3.
the extent of the wrongdoer's criminal activity;



4.
the presence or absence of exculpatory evidence;



5.
the strength of the evidence; and,



6.
the value of the asset in excess of liens.


D.
The State, after assessing and evaluating the case pursuant to II(B) and (C) above, may settle a forfeiture case if:



1.
the settlement is a final disposition of the forfeiture case;



2.
neither the State of Maine nor any of its agencies, departments, employees or officers are obligated to engage in any conduct which exposes or may expose the State of Maine, its agencies, departments, employees or officers to liability;



3.
the settlement is confirmed by court order and written agreement; and,



4.
the settlement has been reached independently of the resolution of criminal charges and does not involve a compromise of a criminal case.

'
E.
Settlements involving real estate must be approved in writing by the Attorney General prior to settlement. A request for such approval shall include the materials required in I (D) (1-3) together with a letter signed by the appropriate District Attorney explaining in detail the proposed settlement and explaining why the settlement is recommended in light of the criteria of II (B) (C) & (D) above.


F.
Settlements involving the equitable transfer of property to a state agency, county or municipality must also comply with the requirements of III below.

3.
Standards for Equitable Transfer of Forfeited Assets. (15 M.R.S.A. §§5822, 5824)


A.
In the case of any asset to be forfeited to any entity other than the General Fund, the Attorney General shall determine whether an asset decreed or agreed by settlement to be forfeited is to be distributed to a state agency, county or municipality. If the Attorney General determines that a forfeited asset is to be so distributed, he may further determine the percentage share of such asset to be distributed to each such state agency, county or municipality.


B
Requests for equitable transfer to a state agency, county or municipality shall be reviewed by the District Attorney or Assistant Attorney General, who shall make a recommendation to the Attorney General based on the criteria in (C) (1-3) below and shall forward the request along with the signed recommendation of the District Attorney or Assistant Attorney General to the Deputy Attorney General in charge of the Criminal Division with copies of the recommendation to be sent to those law enforcement agencies which contributed to the related criminal case.


C.
In any determination of the percentage share to be distributed under paragraph A), the Attorney General shall give due consideration to the following factors:



1.
The time and effort contributed by a municipality, county, or state agency to the related criminal case including manpower and money expended;



2.
Whether the municipality, county or state agency originated the information which led to the seizure of the asset and whether the municipality, county or state agency obtained such information by use of its investigative resources, rather than fortuitously;



3.
Whether the municipality, county, or state agency provided unique or indispensable assistance.


D.
The written consent of the Attorney General under 15 M.R.S.A. § 5822 (4)(A) must precede the order of the Court.


E.
If the Attorney General determines that a forfeited asset is to be distributed to a state agency, county, or municipality, that asset shall not thereafter be distributed to the state agency, county, or municipality without the additional prior written approval of the appropriate authority pursuant to 15 M.R.S.A. § 5824.


F.
Pursuant to 15 M.R.S.A. § 5822 (4)(A) and § 5824, when property is forfeited and transferred to a municipality, the legislative body of the municipality shall accept the property and in each case determine its disposition. When property is forfeited and transferred to a county in accordance with 15 M.R.S.A. § 5824, the county commissioners shall accept the property and in each case determine its disposition. When property is forfeited and transferred to a state agency or department, the Governor shall accept the property and in each case determine its disposition. No general acceptance of forfeited property satisfies this requirement. No forfeited monies or other property or the proceeds thereof may be placed in any drug account or fund of any District Attorney, the Attorney Generals. or any law enforcement agency without the express affirmative authorization of, in the case of a municipality, the legislative body of the municipality, or in the case of a county, a majority of the County Commissioners, or in the case of a state agency, the Governor.

4.
Records


Within twenty-one (21) days of the execution of a written settlement agreement or of the entry of final judgment, the attorney for the State in any civil forfeiture case shall forward copies of the following documents to the Attorney General:


A.
civil complaint for forfeiture;


B.
decree of forfeiture or written settlement agreement; and,


C.
opinions and orders of Court, other than discovery orders, relating to any substantive forfeiture issue.

5.
Relationship of Rules to Claims


These rules have full force and legal effect. Nevertheless, the failure of any person to abide by these rules shall not be a defense in any civil action.

6.
Appeals


A.
In any appeal taken by the State, the notice of appeal shall be accompanied by a written approval of the Attorney General of the State of Maine; provided that if the attorney for the State filing the notice of appeal states in the notice that the Attorney General has orally stated that the approval will be granted, the written approval may be filed at a later date.


B.
If the Attorney General is unavailable to grant approval for a State's appeal or has determined that it would be legally or ethically improper for him to do so, the required approval may be given by a deputy attorney general authorized in writing by the Attorney General to act on his behalf in these situations.

STATUTORY AUTHORITY: 15 M.R.S.A., Section 5822 (7)

EFFECTIVE DATE:


December 12, 1990

NON-SUBSTANTIVE CORRECTIONS:


April 4, 2000

Note: Reference is made to Roman numerals. In order to comply with the format established by the Secretary of State, Roman numerals were changed to Arabic numerals.

