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DEPARTMENT OF ATTORNEY GENERAL

Chapter 1:
RULES FOR STRIP SEARCHES, MANUAL MOUTH SEARCHES, AND BODY CAVITY SEARCHES OF ARRESTEES

SUMMARY: These rules for strip searches, manual mouth searches, and body cavity searches of arrestees are promulgated pursuant to 5 M.R.S.A. § 200-G(l). They establish acceptable procedures for conducting these kinds of searches. To the extent that these rules do not address any aspect of these kinds of searches, the governing law is the Fourth Amendment to the United States Constitution and Article I, §5 of the Maine Constitution. Section I of the rules contains definitions. Section II specifies the preconditions for conducting strip searches, manual mouth searches, and body cavity searches. Section III identifies the people who may conduct strip searches, manual mouth searches, and body cavity searches and the procedures to be followed. Section IV sets forth the records that must be kept of these kinds of searches. Section V clarifies that these rules apply only to arrestees and do not apply to persons who are taken into custody for execution of a sentence, who have been remanded by a court to a facility, or who are already inmates of a facility and clarifies that these rules do not apply to other types of searches of arrestees or other persons.
I.
Definitions

1.
Arrestee: a person who has been placed under custodial arrest by a law enforcement officer. Once remanded by a court to a facility, the person is no longer considered an arrestee.

2.
Body cavity search: an inspection of an arrestee’s anal or vaginal cavity by insertion of fingers or instruments.

3.
Facility: any state correctional or detention facility, county institution or facility, or local lockup.

4.
Law enforcement officer: For purposes of these rules, “law enforcement officer” means a “law enforcement officer” as defined in 17-A M.R.S.A. §2(17), a “law enforcement officer” as defined in 25 M.R.S.A. §2801-A(5), a “transport officer” as defined in 25 M.R.S.A. §2801-A(8), a “corrections officer” as defined in 17-A M.R.S.A. §2(5-A) and 25 M.R.S.A. §2801-A(2), a “corrections supervisor” as defined in 17-A M.R.S.A. §2(5-B), or a jailer, jailer’s assistant, or employee as provided for in 30-A M.R.S.A. §1501.

5.
Manual mouth search: a search of an arrestee’s mouth, including any dentures located in the mouth, with the use of fingers or instruments.
6.
Medically trained personnel: “Medically trained personnel” means a licensed physician, physician’s assistant, nurse practitioner, or registered nurse.
7.
Strip search: a search during which any private part of an arrestee’s body, including an arrestee’s anal or genital area or buttocks or a female arrestee’s breasts, is visually inspected. There may not be any manual search of the arrestee during a strip search except for a manual mouth search unless the rules governing body cavity searches are complied with.
II.
Preconditions for Searches

1.
Strip search and manual mouth search. An arrestee may be subjected to a strip search and manual mouth search if either of the following preconditions for such searches exists:

A.
Arrestee for a violent, weapon, or drug offense. An arrestee for a violent, weapon, or drug offense, or a corresponding juvenile offense, may be subjected to a strip search and manual mouth search.
B.
All other arrestees. An arrestee for other than a violent, weapon, or drug offense, or corresponding juvenile offense, may be subjected to a strip search and manual mouth search if the law enforcement officer authorizing such search has reasonable suspicion that the arrestee is concealing on or inside the arrestee’s body a weapon, contraband, or evidence of a crime. Reasonable suspicion may be based on such factors as the nature of any offense for which the arrestee has previously been arrested, any prior facility history of the arrestee, the arrestee’s appearance, the arrestee’s conduct, and items found during a less intrusive search.

2.
Body cavity search. An arrestee may be subjected to a body cavity search if the law enforcement officer authorizing such search has probable cause to believe that the arrestee is concealing inside a body cavity a weapon, contraband, or evidence of a crime. The search shall be conducted pursuant to a search warrant issued upon probable cause. The warrant may be dispensed with, however, under the constitutionally recognized exceptions of exigent circumstances or consent. Consent must be written.
III.
Method of Search

1.
Strip search and manual mouth search
A.
Person to conduct search. A strip search and manual mouth search must be conducted by
1)
a law enforcement officer or officers of the same gender as the arrestee, or
2)
medically trained personnel of the same gender as the arrestee.

B.
Exclusion of third persons. The search cannot be observed by persons other than
1)
persons conducting the search as identified in III(l)(A) above, and

2)
only the number of law enforcement officers of the same gender as the arrestee necessary to be present at the search for one or more law enforcement purposes, such as (a) the protection of the person conducting the search, (b) the witnessing of the removal of any weapon, contraband, or evidence of a crime from the body or clothing of the arrestee, (c) the seizure of such weapon, contraband, or evidence, and (d) any other legitimate law enforcement purpose.


C.
Persons conducting or observing the search shall treat the arrestee with respect to minimize embarrassment and indignity.
2.
Body cavity search
A.
Person to conduct search. A body cavity search must be conducted by medically trained personnel of the same gender as the arrestee. A body cavity search may not be conducted by law enforcement officers, unless the law enforcement officers are also medically trained personnel.

B.
Exclusion of third persons. The search cannot be observed by persons other than
1)
the medically trained personnel conducting the search, and
2)
only the number of law enforcement officers of the same gender as the arrestee necessary to be present at the search for one or more law enforcement purposes, such as (a) the protection of the medically trained personnel, (b) the witnessing of the removal of any weapon, contraband, or evidence of a crime from the body or clothing of the arrestee, (c) the seizure of such weapon, contraband, or evidence, and (d) any other legitimate law enforcement purpose.


C.
Persons conducting or observing the search shall treat the arrestee with respect to minimize embarrassment and indignity.
IV.
Records

Each strip search, manual mouth search, and body cavity search of an arrestee shall be recorded in a log kept by the law enforcement agency whose officers were involved in the search. The log shall be kept for a minimum of seven years.
The log shall indicate the name of the officer who ordered the search, the name of the officer or medically trained personnel who conducted the search, the names of the officers present at the search, the name of the arrestee, the type of search conducted (strip search, manual mouth search, or body cavity search), the parts of the body searched, and the justification or justifications for the search, e.g., (1) search warrant, (2) exigent circumstances and probable cause, (3) consent, (4) arrestee for a violent, weapon, or drug crime, or corresponding juvenile offense, or (5) arrestee for other than a violent, weapon, or drug crime, or corresponding juvenile offense, combined with reasonable suspicion. Where the justification for a warrantless search is based on the existence of probable cause and exigent circumstances or reasonable suspicion, such probable cause and exigent circumstances or reasonable suspicion shall be summarized in the log. Where the justification for a warrantless search is consent, the written consent must be kept by the law enforcement agency for a minimum of seven years.
V.
Inapplicability of Rules

Pursuant to 5 M.R.S.A. §200-G, these rules do not apply to persons who are taken into custody for execution of a sentence, who have been remanded by a court to a facility, or who are already inmates of a facility. Strip searches, manual mouth searches, and body cavity searches of these persons are governed by the Fourth Amendment to the United States Constitution, Article I, §5 of the Maine Constitution, and existing policies and procedures of facilities. These rules do not apply to other types of searches of arrestees or other persons, including, but not limited to, pat down or frisk searches and visual mouth searches. These other searches are governed by the Fourth Amendment to the United States Constitution, Article I, §5 of the Maine Constitution, and existing policies and procedures of facilities.
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