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MASSAGE THERAPISTS

Chapter 400:
COMPLAINTS AND INVESTIGATIONS

SUMMARY: This chapter describes the procedure by which complaints and adjudicatory hearings will be handled by the Department. The rules of conduct were drafted in consultation with the Advisory Council described in 32 MRSA 14302(7). The following association's codes of ethics were consulted in drafting of the proposed rules of conduct:


American Massage Therapy Association


National Certification Board for Therapeutic Massage and Bodywork

The following outlines the enforcement and disciplinary procedures used by the Department.

1.
Disciplinary Procedures.

The procedures for initiating and processing complaints shall be those set forth in the Standard Complaint Procedure of the Office of Licensing and Registration, Department of Professional and Financial Regulation.

A.
Written complaints. All complaints must be in writing and submitted to the Office of Licensing and Registration.

B.
Other investigations. An investigation may be conducted based upon information other than a written complaint, if such information supports a reasonable suspicion of a violation of 32 M.R.S.A. Chapter 125 or if the information raises a substantial question regarding the qualifications of any applicant or licensee.

C.
Staff Request for Investigation. A staff member of the Office of Licensing and Registration may file a complaint or request an investigation, but such complaint or request shall serve to disqualify the member from participating in the disposition of the matter. That member shall be prohibited from discussing the issue with others, except as a witness, until after final agency action and the time for appeal has lapsed or appeal rights have been exhausted.

D.
Prohibited Communications. The staff member shall not discuss, except with adequate notice and opportunity for all parties to participate, any specific case under investigation, or any case which may reasonably be expected to be the subject of investigation, until after final agency action and the time for filing an appeal has lapsed or appeal remedies have been exhausted, except in accordance with the complaint procedures set forth by the Department of Professional and Financial Regulation’s Office of Licensing and Registration.

This rule shall not be construed to limit the member from discussion with the Director or the attorney assigned to the department to handle complaint cases. These rules shall not be construed to limit communications regarding closed matters, investigations in general, inquiries regarding the status of a specific case, or other matters not relating to issues of fact of law concerning a specific case.

2.
Providing Service.


The massage therapist or massage practitioner will provide treatment only when there is a reasonable expectation that it will be advantageous to the patient/client. The therapist or practitioner will acknowledge the limitations, precautions, and the contraindications of their practice, and will refer patients/clients to other licensed health care professionals when the patient/client needs are outside the therapist or practitioner's scope of practice.

3.
Grounds for Discipline.


The Department may take any disciplinary action authorized by statute based upon any of the following grounds:

A.
THE PRACTICE OF FRAUD OR DECEIT in obtaining a license or renewing or in attempt to obtain or renew a license or registration under this chapter or in connection with massage services rendered or offered while holding a license or registration under this chapter;

B.
AIDING OR ABETTING A PERSON NOT DULY LICENSED OR REGISTERED in representing him/herself as a licensed massage therapist or registered massage practitioner;

C.
ANY GROSS NEGLIGENCE, INCOMPETENCE OR MISCONDUCT while acting as a licensed massage therapist or registered massage practitioner;

D.
Subject to the limitations of 5 MRSA chapter 341, CONVICTION OF A CLASS A, B OR C CRIME or of a crime that, if committed in this State, would be punishable by one year or more of imprisonment; or

E.
VIOLATION OF ANY PROVISION OF THIS CHAPTER.

4.
Clarification of Terms


A.
FRAUD OR DECEIT.

1.
The practice of fraud or deceit in obtaining or renewing or in attempting to obtain or renew a license or registration includes, but is not limited to:

a.
Falsification or misrepresentation of facts or information listed on an application;

b.
Intentionally withholding or misrepresenting any information requested on the application, including information regarding criminal or disciplinary action taken by any state against an applicant; or



c.
Impersonating another applicant.

2.
The practice of fraud or deceit in connection with services rendered, but is not limited to:

a.
Intentionally engaging in false, misleading or deceptive advertising; or



b.
Impersonating another licensee or registrant.


B.
GROSS NEGLIGENCE, INCOMPETENCY OR MISCONDUCT

1.
Gross negligence, incompetence or misconduct in the service of massage therapy includes, but is not limited to:

a.
Intentionally or recklessly causing physical or emotional harm to the public;

b.
Encouraging or promoting massage therapy by untrained or unqualified persons;

c.
Engaging in any lewd, indecent, obscene or unlawful behavior while acting as a massage therapist or massage practitioner;

d.
Massage of genital areas or massage of a client who is not properly draped for massage, or by a massage therapist or massage practitioner who is not properly dressed;

e.
Failure to respect the patient's/client's boundaries with respect to privacy, exposure, or emotional expression;

f.
Serving the public when physical or mental ability is impaired to any extent by alcohol and/or drugs;

g.
Serving the public when ability to do so is impaired psychologically or mentally;

h.
Willful or intentional misrepresentation of skills to a client;

i.
Failure to comply with the terms of any settlement agreement or other disciplinary action by the department;

j.
Subject to the limitations of 5 MRSA chapter 341, conviction of a crime which involves dishonesty or false statement or which directly relate to the practice of massage;

k.
Failure to safeguard the confidentiality of all client information, unless disclosure is required by law or court order;

l.
Failure to respect the client's right to refuse, modify, or terminate treatment, regardless of prior consent given;

m.
Failure to provide draping and treatment in a way that ensures the safety, comfort and privacy of the client; or

n.
Failure to refrain, under all circumstances, from initiating or engaging in any sexual conduct, sexual activities, or sexualizing behavior or speech with a client in connection with the rendering to that client of professional massage services, even if the client attempts to sexualize the professional relationship.

STATUTORY AUTHORITY: 32 M.R.S.A. §14302(2)

EFFECTIVE DATE:


June 26, 1999

