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DEPARTMENT OF AGRICULTURE, CONSERVATION AND FORESTRY


COMMISSIONER, DEPARTMENT OF AGRICULTURE

Chapter 11:
RULES OF PROCEDURE GOVERNING AWARD OF DATES FOR AGRICULTURAL FAIRS

SUMMARY: This chapter provides procedural guidelines for the conduct of adjudicatory hearings held by the Commissioner of the Department of Agriculture, Conservation and Forestry to gather information on the award of dates for agricultural fairs. The purpose of soliciting such information is so that assignment may be made to best benefit the individual fair associations and agricultural fairs generally.
1.
Scope


These rules of procedure shall control in adjudicatory hearings on the subject of assignment by the Commissioner of Agriculture, Conservation and Forestry of dates for the operation of agricultural fairs by those licensed by the Commissioner under 7 M.R.S.A. §65.
2.
Notice


Notice of an adjudicatory hearing within the scope of these rules shall be given as follows:


A.
To all persons, agricultural societies, associations and corporations who have made timely application for a license to conduct an agricultural fair under 7 M.R.S.A. §65, by regular mail, sufficiently in advance of the hearing date to afford an adequate opportunity to prepare and submit evidence and argument; and


B.
To all licensed pari-mutuel racing facilities and the Maine Harness Racing Commission; and


C.
To the public sufficiently in advance of the hearing date to afford interested persons an adequate opportunity to prepare and submit evidence and argument, by publication, at least once in a newspaper of general circulation in the area of the state affected and in any other manner deemed appropriate by the agency.
3.
Participation


A.
All applicants filing a request to intervene shall be considered parties to the proceeding. The Commissioner may, by order, allow any other interested person, or any other agency of federal# state or local government, to intervene and participate as a full or limited party to the proceeding. This subsection shall not be construed to limit public participation in the proceeding in any other capacity.


B.
Where appropriate the commissioner may require consolidations of presentations of evidence and argument by persons allowed to intervene under subsections A.


C.
The Commissioner may allow any of his staff to appear and participate in the adjudicatory proceeding.


D.
Opportunity for public testimony shall be provided.
4.
Ex Parte Communications; Separation of Functions


A.
Communication prohibited. In any adjudicatory proceeding, no presiding officer designated by the Commissioner to make findings of fact and conclusions of law and no other person in a policy making position in the Department as defined in the Maine Administrative Procedure Act shall communicate directly or indirectly in connection with any issue of fact, law or procedure, with any party or other persons legally interested in the outcome of the proceeding, except upon notice and opportunity for all parties to participate.


B.
Communication permitted. This section shall not prohibit any presiding officer described in subsection A from:



1.
Communicating in any respect with other members of the agency or other presiding officers; or 2. Having the aid or advice of those members of his own agency staff, counsel or consultants retained by the agency who have not participated and will not participate in the adjudicatory proceeding in an advocate capacity.
5.
Opportunity to be Heard


A.
Unless limited by Commissioner's order pursuant to section 3.B or unless otherwise limited by the Commissioner to prevent repetition or unreasonable delay in proceedings, every party shall have the right to present evidence and arguments on all issues and the right to cross examine all other parties and their witnesses. The opportunity to question other persons shall be provided within the discretion of the-presiding officer.
6.
General Evidence and Testimony

A.
Rules of privilege. The Commissioner need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law.


B.
Evidence. Evidence shall be admitted if it is the kind of evidence upon which reasonable persons are accustomed to rely in the conduct of serious affairs. The Commissioner may exclude irrelevant or unduly repetitious evidence.


C.
Witnesses. All witnesses shall be sworn.


D.
Written evidence - exception. No sworn written evidence shall be admitted unless the author is available for cross-examination or subject to subpoena, except for good cause shown.


E.
Witnesses are encouraged to submit evidence and testify on the following factors:



1.
A licensee's traditional agricultural fair dates;



2.
Improvement of fair facilities made by the licensee;



3.
Desirability of particular dates for promotion of specific agricultural program, products or ideals

4.
Demonstration of economic damage due to competition from other agricultural fairs in geographic proximity operating on the same dates. Evidence shall include, but not be limited to, general trends shown by,




a.
Gate receipts;




b.
Attendance figures;




c.
Number of entrants in events;




d.
Midway profits; and




e.
Premiums paid.


5.
Demonstration of organizational difficulties due to competition from other agricultural fairs in geographic proximity operating on the same dates. Evidence shall include, but not be limited to,




a.
Difficulty in scheduling events and shows; and




b.
Contracting for midway, publication and constable services; and



6.
Economic benefits and costs of a particular date


7.
Fairs which have pari-mutuel harness racing dates may submit testimony on;




a.
The impact on racing of those dates;




b.
The handle which the fair has experienced over the last several years;




c.
The racing facilities the conditions and improvement of those facilities;




d.
Availability of horses; and




e.
other information relevant to any possible conflict that the proposed dates may have with other fairs or
7.
Official Notice


A.
Official notice. The Commissioner may take official notice of any facts of which judicial notice could be taken, and in addition may take official notice of general, technical or scientific matters within his specialized knowledge and of statutes, regulations and nonconfidential agency records. Parties shall be notified of the material so noticed, and they shall be afforded an opportunity to contest the substance or materiality of the facts noticed.


B.
Facts. Facts officially noticed shall be included and indicated as such in the record.


C.
Evaluation of evidence. Notwithstanding the foregoing, the Commissioner may utilize his experience, technical competence and specialized knowledge in the evaluation of the evidence presented to him.
8.
Conclusion of the Hearing


A.
At the conclusion of the hearing, no other evidence or testimony will be allowed into the record except as provided in paragraph B.


B.
Written statements or comments concerning the proposed dates may be filed with the Commissioner within ten (10) days after the close of the hearing, or within such longer time as the Commissioner may direct.
9.
Record


A record shall be made consisting of:


A.
All applications for licenses and date requests under 7 M.R.S.A. §65;


B.
Evidence received or considered,


C.
A statement of facts officially noticed;


D.
Comments and statements submitted during the comment period; and


E.
The determination of the Commissioner.
10.
Decision


All material including records, reports and documents in the possession of the commissioner, of which he desires to avail himself as evidence in making a decision, shall be offered and made a part of the record and no other factual information or evidence shall be considered in rendering a decision.


The decision made at the conclusion of an adjudicatory proceeding shall be in writing or stated in the record, and shall include findings of fact sufficient to apprise the parties and any interested member of the public of the basis for the decision. A copy of the decision shall be delivered or promptly mailed to each party to the proceeding or his/her representative of record. Written notice of the party's rights to review or appeal of the decision within the agency or review of the decision by the courts, as the case may be, and of the action required and the tine within which such action must be taken in order to exercise the right of review or appeal, shall be given to each party within the decision.

11.
Delegation


A.
The Commissioner may authorize any agency member, employee or agent to act as a presiding officer in the adjudicatory hearing to conduct the hearing in his behalf according to these rules of procedure.

STATUTORY AUTHORITY: 5 M.R.S.A. §9051 et seq.; 7 M.R.S.A. §§ 12, 61-75

EFFECTIVE DATE:

January 5, 1982

EFFECTIVE DATE (ELECTRONIC CONVERSION):

May 4, 1996
CONVERTED TO MS WORD:


April 9, 2005

CORRECTIONS:


February, 2014 – agency names, formatting


