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December 3, 2008
MAINE PUBLIC UTILITIES COMMISSON

ORDER APRPOVING
Inquiry into Resource Planning and


LONG-TERM CONTRACT
Long-Term Contracting




REQUEST FOR PROPOSALS

REISHUS, Chairman; VAFIADES and CASHMAN, Commissioners

I.
SUMMARY


Through this Order, we approve a request for proposals (RFP) for the purpose of soliciting proposals for long-term contracts for capacity resources and associated energy.

II.
BACKGROUND


During its 2006 session, the Legislature enacted an Act to Enhance Maine’s Energy Independence and Security (Act).  P.L. 2005, ch. 677.  Part C of the Act (codified at 35-A M.R.S.A §§ 3210-C, 3210-D) directed the Commission to establish an electric resource adequacy plan
 and authorized the Commission to direct investor-owned transmission and distribution (T&D) utilities to enter long-term contracts for capacity resources and associated energy.  As required by the Act, the Commission adopted rules to implement the Act (Chapter 316).


Chapter 316, § 5(B) provides that the Commission solicit bids for capacity resources through the issuance of a RFP that contains all standards, procedures and requirements for the long-term contract solicitation process, as well as a standard form contract.  The rule requires that the initial RFP and standard form contracts be developed in a public process in which interested persons have an opportunity to participate.  


On October 3, 2008, the Commission issued a draft RFP and draft standard form contracts.  The Commission requested comments from interested persons on any aspect of the draft documents.  In particular, the draft RFP contained highlighted areas for which the Commission sought comments.  The following interested persons submitted comments: Bangor Hydro-Electric Company BHE), Maine Public Service Company (MPS), First Wind Energy, LLC (First Wind), TransCanada Power Marketing Ltd. (TransCanada), and the Department of Environmental Protection (DEP).  

III.
DISCUSION

A. Financial Security

The draft RFP contained provisions on project and performance financial security, and requested comment on the specified security structure, amounts, and allowed instruments.  First Wind commented that given the uncertainty in the financial market, the Commission should consider a security interest directly in the generation asset, as well as financial instruments (e.g., letters of credit, guarantees) as performance assurance.



The adopted RFP specifically allows cash and letters of credit as acceptable forms of financial security.  However, other forms of security are not precluded.  The Commission will consider whether alternative forms of security will be acceptable in the context of a particular proposal and prevailing economic conditions.  



BHE expressed concern regarding the provisions in the draft standard contract that may require a utility to post security if it falls below investment grade, stating that it could significantly affect its balance sheet and access to capital.  We included the utility security provisions in the draft standard contract because provisions for counterparty security are common in the industry and provide reasonable assurance to a supplier in the event that a utility’s credit substantially deteriorates.  Because it is unlikely that the credit of a regulated T&D utility would fall below investment grade, the credit support provisions should not have a negative impact on the utility.  However, in evaluating bids, we will be cognizant of potential overall impact on the balance sheet of the utilities when considering the number of contracts and total amount of capacity or energy that we should authorize.  Finally, to the extent there is a cost impact resulting from the security/credit support provisions, such costs may be recoverable through the ratemaking process.  



BHE also commented that, in addition to adequate supplier security provisions, the standard contract should contain penalties to be assessed for failure to meet obligations.  Standard contract termination provisions allow for either party to obtain the “benefit of the bargain” in the event of default and we, accordingly, do not see any reason to add penalty provisions to the supply contract. 

B. Indexed Pricing

The draft RFP included among its permissible pricing options a percentage discount to the hourly Maine zone Locational Marginal Prices (LMP’s) in the ISO-NE day-ahead market (or comparable index for NMISA), and requested comment on whether indexing to real-time market prices should also be allowed.  First Wind and MPS encouraged the Commission to consider indexed pricing for both the real-time and day-ahead markets as providing for greater flexibility to hedge against forward price curves.  We agree that such flexibility could be beneficial and we have modified the RFP to explicitly allow price bids that are indexed to real-time market prices.    

C. Capacity Resources

First Wind noted the language in the draft RFP that resources must be recognized as capacity, unless there will be significant consumer benefit from resources that are not so recognized.  First Wind commented that the Commission should consider the benefits over the life of the contract even if a facility may not be recognized as a capacity resource during the early part of the contract term.  The language in the draft RFP mirrors that contained in the Act, but the Commission views the language as allowing for the flexibility to consider capacity (as well as other) benefits over the term of the contract.  
D. Evaluation Criteria

The draft RFP states that the primary evaluation criteria for long-term contracts will be the electricity cost benefits to Maine consumers.  TransCanada commented that the evaluation criteria should include economic benefits (such as employment and property taxes) associated with new facilities constructed in Maine.  The Act clearly identifies electricity cost benefits as the primary purpose of long-term contracts in 35-A M.R.S.A. § 3210-C(4)(A), and we therefore maintain the evaluation criteria as specified in the draft RFP.  However, we note that more general economic benefits may be considered as a result of the statutory priority list that contains a preference for new facilities located in Maine.  35-A M.R.S.A. § 3210-C(4)(B).

E. Dispute Resolution

The draft standard form contract provides for arbitration for contract disputes.  TransCanada commented that, for disputes involving an excess of $1 million, arbitration should be voluntary.  The use of arbitration to resolve contract disputes is common in the industry and we therefore include arbitration as the means to resolve disputes in the standard contract.  However, suppliers may offer alternatives to the standard arbitrations provisions as well as other changes to the standard contract during Stage 2 of the bid review process.  

F. Disposition of Resources

BHE commented that it is unclear from the RFP what utilities will do with contracted for capacity and energy, and suggested that the RFP provide clarification in this regard.  The Act provides the Commission with flexibility regarding the disposition or use.  35-A M.R.S.A. § 3210-C(6).  Although we anticipate that the resources will be periodically sold into the market as currently occurs with utility pre-divestiture entitlements, there is no benefit in making that determination currently or specifying the disposition of resources in the RFP.

G. Distributed Generation

The DEP commented that the draft RFP is unclear as to whether distributed generation (either a single facility or aggregated facilities) would be eligible to submit proposals for long-term contracts.  As long as the requirements of the RFP are satisfied, there is nothing in the Act or the RFP that would prohibit the participation of distributed generation.

H. Cost Recovery

MPS requested that the standard contracts contain as a condition precedent that an order containing specific T&D utility cost recovery language be issued.  Although we anticipate including language similar to that suggested by MPS in any order directing a utility to enter into a long-term contract, we view it as unnecessary to include any ratemaking provisions in the standard contracts.  

I. Standard Contract Provisions

MPS made a number of suggestions to clarify the language in the draft standard contract.  We find many of the suggested modifications helpful and have incorporated them into the standard contract

Accordingly, we

ORDER

That the attached RFP and standard form contracts are hereby approved for issuance.  

Dated at Augusta, Maine, this 3rd day of December, 2008.

BY ORDER OF THE COMMISSION

_______________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:
Reishus



Vafiades


Cashman

� The Commission issued the resource plan on April 15, 2008.





